
 

                                                        page 1 of 1     dated: December 2015 

 

General Terms and Conditions of Delivery (GTD) 
 

Kolb Design Technology GmbH & Co. KG          

Josef-Wallner-Straße 5 a, 94469 Deggendorf, Germany 

 
 

§ 1 Area of validity 

(1)  These general terms and conditions of business apply exclusively. We accept the purchaser’s opposing or deviating terms and 

conditions only if we expressly agree to their validity in writing. 

(2)  These general terms and conditions of business also apply to all future business with the purchaser, to the extent that the 

latter is a merchant and the transactions concerned are legal transactions of a related kind. 

(3)  For service performances our terms and conditions of service and installation take precedence or, if no self-contained 

regulations are contained therein, apply in addition. 

 

§ 2 Offer and conclusion of contract 

(1)  Our offers are always non-binding and, in order to bring about an effective conclusion of contract, are subject to express 

confirmation. This can also consist of the handing over/transmission of a notification of dispatch, a delivery note or an invoice.  

(2)  We are bound to our offers, where the prices quoted therein are concerned, for a period of sixty days, calculated from the 

date of the offer. 

(3)  To the extent that the order of a merchant is to be regarded as an offer in accordance with § 145 BGB (German Civil Code), 

we can accept this within two weeks of its receipt 

 

§ 3 Documents provided 

(1)  We retain the ownership and copyrights to all documents provided to the purchaser in conjunction with the placing of an order, 

such as calculations, product descriptions, price lists etc. These data may not be made accessible to third parties unless we 

have given the purchaser our express written agreement.  

(2)  In the event that we do not accept the purchaser’s offer within the period mentioned in § 2, these documents are to be 

returned to us immediately upon request. 

 

§ 4 Prices and payment 

(1)  Subject to different agreements, the prices correspond to our price lists valid at the time of dispatching the quotation. 

(2)  In the event that extra costs arise due to the transport destination, these shall always be borne by the purchaser. 

(3)  We reserve the right to make appropriate price adjustments due to changed wage, material and operating costs for deliveries 

that take place six months or more following the conclusion of contract. 

(4)  The purchase price is to be paid without deduction exclusively into the account named on the invoice. The deduction of 

discounts is permissible only with written agreement and in addition requires that all receivables due to us arising from earlier 

business with the purchaser have been settled.  

(5)  The acceptance of bills of exchange or cheques takes place in principle purely on account of performance, but not in lieu of 

performance. Costs associated with the payment (e.g. expenses or the like) shall be borne in all cases by the purchaser. If the 

purchaser, both in ongoing and in non-recurring business relationships, does not adhere to the terms of payment or if the 

purchaser’s creditworthiness or ability to pay is in doubt due to objective circumstances (e.g. worsening of the purchaser’s 

credit rating at important credit insurers/credit agencies), then the payment of all outstanding receivables can be demanded, in 

cash or alternatively by bank transfer. Any agreements on payment by instalment, regardless of their nature, become void 

upon informing the purchaser accordingly. On expiry of an appropriate payment deadline of at least six working days, we shall 

be entitled to withdraw from the contract and to demand compensation for damages in addition to the settling of outstanding 

receivables. 

(6)  If nothing different has been agreed, the purchase price is to be paid within 14 days following delivery.  

Interest for default shall be calculated at the legally stipulated rate. We reserve the right to assert claims for higher default 

damages. 

 

§ 5 Set-off and right of retention 

The purchaser is entitled to set-off only if his counterclaims have been legally established or are undisputed. The purchaser may 

exercise a right of retention only to the extent that his counterclaim arises from the same contractual relationship. 

 

§ 6 Delivery/delivery time 

(1)  Subject to different agreements, we shall be entitled to choose the means of transport.  

The following duties are incumbent on the purchaser in connection with the delivery: 

(a)  -  precise and comprehensible specification of the place of destination as well as the recipient (if not the purchaser); 

-  immediate notification of changes of arrangement; 

-  punctual procurement of all required permits/documents (e.g. for import, transport, construction etc.). This also concerns in 

particular the temporary import of special tools required for the assembly. 

-  co-operation in the application for and/or extension of residence permits for our employees or other persons assigned to 

carry out the delivery, installation, instruction, etc. 

(b)  particularly in the case of delivery of special milling machines: 

-  proper setting up of the unloading place, in particular ensuring unhindered, safe access - not restricted by waiting times - of 

the vehicles for unloading; 

-  provision of all required lifting equipment and cranes with suitable operating personnel and assistants; 

-  unloading at the reception place and transport from the unloading place to the installation place; 

-  establishment of the operability and accommodation capacity of the installation place, in particular by the provision of a 

sufficiently load-bearing foundation, in whose manufacture the purchaser is exclusively responsible for observing the static 

requirements and to check and ensure them in a suitable manner beforehand;  

-  provision of a person authorised to accept the goods and delivery documents, to indicate the place of installation and to 

sign the delivery note. 

(2)  The beginning of the delivery time indicated by us requires that all technical questions have been clarified and that the 

purchaser’s duties have been fulfilled promptly and properly.  

(3)  The delivery time stated in the quotation or confirmation of order takes precedence. Since we are dependent for our 

scheduling on the delivery times of the manufacturers of the components that we install, these statements can only ever be 

approximate. Dates are only fixed if we expressly indicate this.  

(4)  The defence of lack of performance of the contract is reserved. If force majeure or, on an equal footing, works disruptions, 

delayed deliveries of raw materials, strikes, lock-outs or other unforeseeable and unpreventable circumstances hinder the 

meeting of the agreed delivery deadline, then this shall be extended by the duration of the circumstances causing the delay 

plus an appropriate scheduling period of at least six working days. If delivery becomes impossible due to one of these 

circumstances, then this frees us from our duty to deliver; in this case we have to inform the purchaser immediately and to 

refund any payments already received - if necessary with the deduction of proven expenditure already incurred by us which 

cannot be compensated. 

(5)  If the purchaser is in default of acceptance or culpably breaches other co-operation duties in accordance with number (1) 

above, then we shall be entitled to demand the reimbursement of damages incurred by us to that extent, including any 

additional expenses, and shall not be obliged to make any further deliveries. Further claims or rights are reserved. If the above 

conditions exist, then the danger of accidental loss or a accidental damage of the purchase item is transferred to the 

purchaser at the time from which he is in default of acceptance or in default of the debtor. 

 

§ 7 Transfer of risk/acceptance 

(1)  The ‘Incoterms’ valid at the time of conclusion of the contract apply together with the following additions.  

(2)  If the goods are collected by the purchaser or by a third party acting on his behalf, then the risk of accidental loss or the 

accidental damage of the goods shall be transferred to the purchaser upon the goods leaving the loading facility. Responsibility 

for proper loading and transport as well as adherence to all relevant legal regulations is exclusively incumbent on the purchaser 

in this case. 

(3)  In all other cases the risk is transferred on handover of the goods to the transport company (ex works = EXW in accordance 

with Incoterms 2010). 

(4)  The goods shall be deemed to be accepted when they have been installed at the place of destination and their functional 

capability has been determined. For the joint determination of readiness for acceptance, the purchaser shall dispatch a person 

who is authorized for this purpose. If he fails to do so, then determination by our employee who is authorized for this shall be 

sufficient. 

 

§ 8 Retention of title  

(1)  We retain ownership of the item delivered until full payment has been made of all receivables arising from the delivery contract 

plus - in relation to merchants - all other outstanding receivables. We shall be entitled to take back the purchase item if the 

purchaser acts contrary to the contract. 

With respect to merchants, this also applies for all future deliveries without express reference to same. 

(2)  The purchaser is obliged to handle the purchase item with care as long as ownership has not yet been transferred to him. As 

long as the ownership has not yet been transferred, the purchaser must inform us in writing immediately if the delivered goods 

are impounded or otherwise subjected to seizure by third parties. The purchaser must provide the documents/information 

required for the assertion of our claims without request. If the third party is not able to reimburse us for the judicial and 

extrajudicial costs of a lawsuit in accordance with § 771 ZPO (German Civil Proceedings Regulations), then the purchaser 

shall be liable for the losses incurred by us. 

(3)  The purchaser is entitled to sell the provisional goods in the normal course of business. The purchaser assigns to us here and 

now the receivables from the customer arising from the resale of the provisional goods to the amount of the final invoice sum 

agreed with us (including Value Added Tax). This assignment applies irrespective of whether the goods have been resold 

without or following further processing. The purchaser remains authorised to collect the receivables even after assignment. 

Our authority to collect the receivables ourselves is not affected. However, we shall not collect the receivables as long as the 

purchaser complies with his obligations arising from the proceeds taken in, is not in default of payment and, in particular, has 

not applied for the initiation of insolvency proceedings or has ceased to make payments. The purchaser is obligated on demand 

to disclose this assignment. 

(4)  The processing and treatment or transformation of the goods by the purchaser always takes place in our name and on behalf 

of us. In this case the expectant right of the purchaser to the goods shall continue in the transformed item. If the goods are 

processed together with other objects not belonging to us, then we acquire joint ownership of the new item in the ratio of the 

objective value of our goods to that of the other processed objects at the time of processing. The same applies in the case of 

mixing. If the mixing takes place in such a manner that the purchaser’s item is to be considered the main item, then it is 

deemed to be agreed that the purchaser shall assign us proportional joint ownership and shall keep safe the resulting sole or 

joint ownership on our behalf. For the securing of our demands against the purchaser, the purchaser also assigns to us such 

demands against a third party that arise out of the connection of the provisional goods with real estate; we accept this 

assignment here and now. The purchaser additionally obligates himself not to assign such demands against third parties and 

not to agree to a prohibition of assignment that impairs this legal consequence. 

(5)  We undertake to release the securities due to us at the request of the purchaser if their value exceeds the receivables to be 

secured by more than 20 %. 

 

§ 9 Warranty and notice of defect/guarantee 

(1)  Warranty rights of the merchant as purchaser require that the latter complies with his duty in accordance with § 377 HGB 

(German Commercial Code) to examine the goods and to give notice of defects. If there should be cause for complaint despite 

taking the greatest of care, then in accordance with § 377 HGB obvious defects are to be notified in writing immediately, but 

at the latest within 14 days after receipt of the goods, and concealed defects immediately upon their discovery.  

(2)  The purchaser must cease all processing from the time of discovering a defect or possible defect. If he disregards this, he 

cannot demand compensation from us for damage or consequential damage resulting from this. The same applies if we 

discover a defect or possible defect in the delivered goods, from the time of our notifying the purchaser. 

(3)  Claims for defects lapse after 12 months (if the purchaser is a consumer: after two years) following delivery of the goods to 

our purchaser or collection by the purchaser or his representative. Our agreement must be obtained before returning the goods. 

(4)  If the purchaser is a consumer, then he must check the goods for completeness, obvious defects and properties in order to 

assert warranty claims. He must notify us of obvious defects in writing within four weeks after delivery. 

(5)  The following applies to merchants: If the goods supplied exhibit a defect which, despite all care taken, was already present 

at the time of transfer of risk, then, provided the notice of defect was received within the deadline, we shall rectify the goods 

or deliver a replacement, whichever we choose. We must always be given the opportunity twice to rectify the defect within an 

appropriate period of at least six working days. 

(6)  If the rectification fails twice, then the purchaser - without prejudice to any claims for damages - shall be entitled to withdraw 

from the contract or to reduce the remuneration. The purchaser cannot demand the reimbursement of futile expenditures. 

(7)  Claims on the part of the purchaser for the expenditure required for the rectification, in particular transport, travel, labour and 

material costs, are excluded if the expenditure increases because the goods delivered by us were subsequently taken to a 

place other than that originally agreed. 

(8)  The merchant as purchaser only has a right of recourse against us to the extent that the purchaser has no agreements with 

his customer that extend beyond the legally compulsory defect claims. Furthermore, section 6 applies accordingly for the 

extent of the right of recourse of the purchaser against the supplier. 

(9)  Further claims or claims other than those governed here by § 9 on the part of the purchaser against us and our vicarious 

agents on account of a defect are excluded if the purchaser is a merchant. 

(10)  In the case of fraudulent concealment of a defect, or in case of the assumption of a guarantee for the condition of the goods 

at the time of the transfer of the risk in accordance with § 444 BGB (declaration of the seller that the purchase object has a 

certain property at the time of transfer of the risk and that the seller will responsible for all consequences of his failure, 

independently of the fault), the purchaser’s rights shall be governed exclusively by the legal regulations. 

 

§ 10 Liability 

We are liable according to the legal regulations if the purchaser asserts claims for compensation of damages based on intent or gross 

negligence, including that of our vicarious agents and legal representatives. As far as no intentional breach of contract is in question, 

our liability to compensate merchants for damages is limited to the foreseeable typical damages. 

In the case of a culpable breach of essential contract obligations, our liability to compensate for damages is always limited to the 

foreseeable typical damages. Liability on account of culpable injury to life, limb and health remains unaffected, as does the 

compulsory liability under the Product Liability Act. Further liability, if at all permissible, is excluded. The above also applies to the 

personal liability of our employees, representatives or vicarious agents. 

 

§ 11 Miscellaneous 

(1)  This contract and the entire legal relationship between the parties is governed by the laws of the Federal Republic of Germany 

to the exclusion of the UN Convention on Contracts for the International Sale of Goods (CISG). 

(2)  Place of fulfilment is Deggendorf; exclusive place of jurisdiction for all disputes is Deggendorf, if the purchaser is a merchant. 

(3)  Amendments and additions to this contract must be in writing. This also applies to amendments to this written-form provision. 

No additional verbal agreements have been reached. 

(4)  If individual provisions of this contract are or become ineffective or contain a loophole, then the remaining provisions are not 

affected by this. The parties undertake to replace the ineffective provision with a legally permissible provision that most 

closely fulfils the economic purpose of the ineffective provision or fills this loophole. 


